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INSTRITCTIONS:
This s the decision m your cize. All docwnents have been tamemed o die office which avipioalbe decided yoor cuse.
Any further inguiny must be made o e oftice.

It you beliewe the lawe was inapproptiatchr applied o the analysis uscd in reaching the decision was inconsisenr with the
information provvidel or with precedent decisions, yon may file 3 motion o regomsider Such & motion must state the
reass [or recumsideration and be supporied by any perisent precedent decisions. Any mobon 0 reconsider must be
Hled within 30 days of Ue docisiolf at die wolioh seeks Lo ceconsider, as reguired under 8 CTRR. L0 561 p).

It yon Bave new or additional information which wou wish o have consideced, you may Nle o mobtion w reapen. Soch
# mption mst sate the now facts 1o be proved a1 the rzopened procesding and be suppoeed Tty affdevit ot ather
documentary evidence. Amy mothan to reopen mast be filsd wdithin 30 dages of the decision that the oaotion sceks W@ 1eopen.
exeept that failuce to file before this period expires may be excused in the discreton of the Service where it iz
Uerimnirated that the slelsy was reasonable and beyond the conirol of the applicant or periticher. Td.

Ang oticl most b filed with e office which eripinally decided pour case alomg wich a fee of 3110 38 Teguired nader
BC.FR. 1037

FOR THE ASSOCTATE COMMISETONER,
CXAMINATIONS

erl P i:manné:nr

Adminizfrative Appeals Tlnit




Pﬂg‘: 2 -

DISCUSSION: The ermlcymenc--bazsd preference immigrant wisa
pelilion wag denied by the Directer, Vermont Service Center, and is
now belore Ele Assoclabe Cormisgicner for Examinations on appeal .
The appesl will be dismissed,

The petiticner is a Zeodging house. = sesks to emplicy the
heneficiary perranently in che United 8tates se a azaff scorecary.
s reguired by statute, the petition was accompanied oy Ak
individual lakbor cercification from the Desartment of Labor. The
Aizestsr determired the patitioner had not eacaklished that it had
the financial ability tz pay the bensficiary's proffered weoe az of
the filing date of the visa petizion.

O appeal, counsel submitas a brief and previously submitted
evidence.

Section 203 (kY (3 of the lomigration and MNatkionalitcy Act (ths act),
B oULs.0. 1153({k) {31, provides for the granting of prelerence
classificatior ko qualified Zmmigrants who are capable; at cthe time
of petitionirng for olassifizazion undor £his gavagrapk,  of
periorning akilled or unsxililed labkor, not of a temporary or
geggonal nature, for which guealified workers sre pot svailsble in
Che Uniced Scates.

8 Q.F.B. A04_B{g)(3) gratos, in percinent parc:

AblIity ol prospective emplover to pay wage. Ay
petition [iled by or for ar employment-based immigrant
which requires an offer of ecploymeont mast ke acoomaniec
by eviderco that cthe progpective nited States enplover
kas the abilitcy Lo pay the proffered wage. The
peLlilionsr must demcnstrate this ability at the fire the
priocrity date is ostablished and continuing until Lhe
beneficiary obtaing _awbcl Dermanent raesidente. BEviden-oe
of thie abililLy shall be wither in the form of copics of
anmizal reporcs, federal tax returns, or auditcd tinancizl
statements.

Eligibility in this matter hingss on zhe petitioncr's abi_icy Lo
ray the wage offered as of the peticion's filing date, which is the
date the recuest for labor vertificalion was accsoted for
processing by any office within the employment =ystom ot the
Lepartment of Labor. Matter of Ming's Tea JTouse. 28 IT&M Dec. 158
Ack. Reg. Jomm. 1977). Here, the petilion's [iling date iz June
L7, 153%. The benpneficlary's =zalary as =zatct o1 the abor
cercificazion is $13.22 per houy or H27,497.60 per annus.

Counsel dinitially suomitted sopies of  urand-ted tinancial
statemerts and o copy of bthe pektitioner s 1%%3 CForm 1040 U.5.
Izdividual "noorme lax Eetwn including Schedule &, Frofivc and Loss
from Zusinras Stal eoent fie 15%% Form 1040 reflected an adjusted
greoon income ol -53, 796,626, Scheduls O rofloctod gvoss recsipts
of 51532,042; grose prol-t of %248,225%,; doprogiacion of S6; wagea of
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510,384 ; and ret prouifit of 54,230

The direcior determined “hat Lae documentation was insufficient to
cstablish that Lhe petitioner had Lhe akility to pay the proffered
wage . 0n September 28, 2000, the direstor reogquestod additional
ev_odence o the petiticner's akility Eo oay the profZered wage as
of June 1Y, 132%.

Ir reaponac, counsel submitted a copy of the bensficiary’s 1595
Form 1040 7.5, Iadividual Incoms '“ax Roeturn including Schedule O,
Profit or Loss [rom Business Etatemsnt. The 1923 Form 1040
raflected an adjusted groga incowe of -54,321,0584. Schedule ¢
relflscled grogs receipss of $174.%72: gross profit of 5171,710;
depreciaticn of $0; wages of %5917; srd net profic of £2,830.

The direccor determined that £hs dooumontation was insclficient To
eszablish Lhat the petitioner had the ability to pay the proflered
wage and denied vthe petition accordingly.

Or appeal, counsel argues tazt ths regulations do not require
Simancial deocuments to be audited. Coungael’s mRroument iz act
persuaszive. The regulation states that "evidence of this anilizy
ghal. be either ina ths form of copies of annual reposls, federal
Lax roaturns, or audited firanhc®a atatomoents " a .7 H.
204,09 gl (2], lInaudited Znterral reporta are nob sufficlent to
egtab_izn anility to pay the henseliciary s galary.

Counsel further arques Lhat the oeneficiary's employment wilZz
result in more incoms Zor ths busiresa.  The petitionoy doss not
explain, however, the basis for such a conclusion. For example,
Ehe pelitionsr has nobt domonstrazed that the benef olacy will
replace lesz prodoclive workers, transform the nature ol the
petitiongr's operation, or increase Lhe number of customers on the
gLrendth of her reputation. Abment svidence of Lhese gavianga, this
statement can oniy be taken as tho accountant’'s personal opinion.
Corgoguently, the Eervice ig unahble to fake Che potential carnings
Lo be generated by the beneficiary’ s epployvment inbto conslideration.

The fetitioner has submilied o perauvagive docurentation o
oetablish that it haed the [iparcial ap:litcy co pay the proffered
wage at the timg of filing nf the petiricn,

2ocordingly, after a review obf Lhe Zederal tax returns. it is
concluded that thoe peotisioaer kas not established thabk ib Lhad
sullicienl avallable fuads Lo pay the galary offercd at cho fime oF
fiirg of —he petiftion and continalng o pressanl.

Tae burden of prost irn these proococdings restzs aclely with the
oeltiliconer. Seccion 2%1 of the Azt, 8 U7T.5.C. 1361, Tas pecitioner
has nob mel Lhal bureder.

ORDEER.: The aspea 12 dismidsed,
L]



